duplicates a function already performed by the doctrine of consideration. One can have assent without consideration, but one cannot have consideration without assent. 2 Because consideration is required, assent was and is already required as part of the consideration analysis. There is therefore no need for a separate element of assent. The first paper shows that the assent doctrines' true function is merely to determine when consideration was given; the assent doctrines show the time of formation when that is important, not whether formation occurred. 3 This second article shows the doctrinal and conceptual primacy of consideration and resultant superfluity of assent doctrine with respect to the formation defenses. Commentators commonly suggest that the formation defenses exist because they undercut assent. This assertion is made with regard to each defense-duress, 4 misrepresentation, 5 mistake, 6 and even unconscionability. 7 Fortunately, this mistake is not universal. 8 I am not claiming that the defenses do not undercut assent. They do. A primary point of Assent Is Not an Element of Contract Formation is that consideration, as both a concept and a legal doctrine, includes assent. One cannot have consideration without assent.
Duress and misrepresentation or fraud, for example, undercut assent not just in contract law but also in other areas of the law. 9 Inasmuch as duress and misrepresentation undercut assent, they also undercut consideration. But as the defenses are phrased and as they function in contract law, they undercut more than assent. Assent therefore does not "occup[y] the entire area" 10 it is said to cover. It fails to exercise "normative authority over" 11 the defenses. It therefore does not "in fact function[] as a justification" 12 for the formation defenses. Something other than assent shapes the defenses' form and function. That something else is consideration.
These conclusions combined with the historical, doctrinal, and logical arguments presented in Assent Is Not an Element of Contract Formation show that, of assent and consideration, consideration is elemental. Assent, on the other hand, is not elemental but is subordinate and dependent on the consideration doctrine.
I. DEFENSES TO FORMATION: DOCTRINE AND HISTORY
Assent is a late and subordinate addition to contract formation doctrine. Whereas consideration debuted in assumpsit actions in 1539, 13 assent appeared only in 1818.
14 Consistent with the mistaken assumption that the formation defenses are justified as undercutting assent, historians have at times also implied that the defenses arose as responses to assent, and late in the game. 15 However, each was in fact a defense, in law or 9 . See, e.g., People v. Morrison, 39 Cal. Rptr. 874, 879 (Cal. Ct. App. 1964) (affirming a kidnapping jury instruction holding that "where one assents to accompany another due to duress, fear or threats of bodily harm, the person so assenting is not considered to be exercising his or her own free will, and the crime of kidnapping may lie"); RESTATEMENT OF TORTS § 252 (1934 ASSUMPSIT 535 (1975) ("The idea that mistake could form an independent ground for invalidity belongs to the nineteenth century, when the theory of consensus ad idem, the meeting of minds, held sway."); James Gordley, The Common Law in the Twentieth Century: Some Unfinished Business, 88 CALIF. L. REV. 1815, 1847-48 (2000) ("A.W.B. Simpson and I have shown that these doctrines were unknown to the earlier common law, and were borrowed, sometimes word-for-word, from continental authors."). Gordley mistakenly assumes that the English common law borrowed equity or both, to a promise and consideration in assumpsit long before assent became part of contract law in the early 1800s.
A. Duress
Duress has a history in English law stretching at least back to Bracton (circa 1210-1268 CE). 16 It was a defense even to an action for debt on a bond before 1500 and remained so. 17 Though there is little evidence of a plea of the defense of duress in the law and operation of assumpsit cases, 18 Simpson suggests "the explanation may be that if the defendant wished to contend that he promised because of a threat or because of imprisonment his proper course would be to plead the general issue and give the circumstances in evidence as showing the promise was devoid of consideration."
19 I have found some proof of this. In Stanton v. Suliard, 20 a successful litigant promised the Sheriff of Essex that he them only later. In fact, the ideas crop up fairly frequently in the English legal system that dealt with enforcing promises, at least from the mid-1500s onward, the period covered by this paper. That they were unknown is an overstatement. 99 . The common law includes numerous early instances of duress being used to escape debt on a bond. See, e.g., Martin v. Cole, (1734) 24 Eng. Rep. 1070, 1072 (Ch.), 3 P. Wms. 290, 295 ("A man was caught in bed with another's wife; and the husband who caught him, having a sword in his hand, was about to kill the man, who was naked, and in the power of the husband. But upon the man's desiring the husband not to take that advantage of him, and saying, that he would make him reparation; thereupon they went into another room, where the man gave the husband a note for £100 payable at certain time. After which, the money growing due, the husband came for payment; and the man excusing payment, gave his bond for the money, and afterwards brought his bill to be relieved. The Lord Cowper declared, that if the matter had rested on the note, which was gained by a man armed, from one naked, and by duress, though it happened to be given in satisfaction for the greatest injury (in which case, however, the utmost remedy the law would have given had been damages to be ascertained by a jury), he should have made no difficulty of granting relief; but when afterwards the plaintiff had coolly, and without any pretence of fear or duress, entered into a bond to the husband, he had thereby himself ascertained the damages, and ought not to be relieved.");Woodman v. Skuse, (1708) 22 Eng. Rep. 157, 158 (Ch.), 2 Eq. Cases Abr. 183, 184 (also reported at 25 Eng. Rep. 7, Gilb. Rep. 9) (attributing to Lord Cowper (d. 1723) the following: "Lord Cowper declared that if the Matter had rested on the Note which was gained by a Man armed from one naked, and by Duress, tho' it happened to be given in Satisfaction for the greatest Injury (in which Case, however, the utmost Remedy the Law would have given B. had been Damages to be ascertained by a Jury), he should have made no Difficulty of granting Relief . . . ."); Huscombe v. Standing, (1607) 79 Eng. Rep. 163 would pay the Sheriff a certain statutory fee if the Sheriff would levy an execution. 21 The Sheriff executed, and when the litigant did not pay the fee, the Sheriff sued in assumpsit. 22 The litigant pleaded the general plea in denial, non assumpsit, and when the Sheriff won at trial, the litigant appealed on the grounds "there was not any sufficient consideration [,] for" having to pay a public official to do his job was extortion. 23 One Justice, Glanville, agreed, but no one else did. 24 The other judges reasoned that, because the Sheriff could legally take the fee, the Sheriff therefore could legally take a promise for the fee. 25 No one argued that extortion did not belong under the general plea, however. I have found two other, similar cases from the same time period. 26 Much more interesting is Ricord v. Bettenham (1765) . 27 Bettenham was captain of the British ship "Syren," and Ricord captain of the French privateer "Badine."
28 Britain and France were at war. 29 The Badine captured the Syren, took its first mate hostage, and held the Syren for ransom. 30 The Syren was on a schedule, and in order to get the ship back and make its next port, Bettenham "obliged himself and owners to pay" the ransom amount equal to 236l. 31 Ricord took Bettenham's note and let the Syren go. 32 The Syren made port. 33 Ricord later made his way to Britain and sued Bettenham on his promise. 34 Bettenham pleaded non assumpsit. 35 Ricord's attorney, who argued first, argued against duress. 313 , 314 (finding consideration paid to a sheriff invalid because a statute provided "que nul viscount prendera ascun deniers pur server de proces, & pur ceo le receiver de ceux deniers est extortion").
26. Both cases involve discussion of the statutory rights of sheriffs to a fee and whether some duress, hardship, or extortion render the promise of a fee not actionable. All of the discussion takes place on appeal of a trespass on the case in assumpsit for lack of consideration. Bettenham's attorney, however, waived the duress issue. 37 But no one argued that duress was improper on the general plea. 38 Much later, in the United States, evidence that a duress defense was available after a defensive plea of non assumpsit became more explicit.
39
Sheppard put a limitation on promise enforcement this way in his 1663 treatise on actions on the case:
If I arrest a man, to the end hee should ingage himself to mee, for mony, where none is due, and hee being in prison, doth so, so that the promise is made by Duresse of Imprisonment; this is void. . . . [I]f one threaten to kill, beat, wound, or imprison mee, unlesse I will make him such a promise, and thereupon, and for this cause onely, I do it, let the promise be made to him that both threaten mee, or to another, it is void, and the Action brought upon it may be avoided for this. But the threatning of mee to kill, beat, wound, or imprison my Father, Mother, Childe, Brother, Sister, or friend; or the threatning of mee to burn my house, enter upon my Land, or take away my goods, will not make such a Contract void.
40
It was a harsh world, but that does not mean every promise was enforceable.
On the flip side, courts also decided long before assent became part of the law that an action in a form of assumpsit, specifically indebitatus assumpsit for money had and received, 41 was available to recover 37. Id. at 327. 38. Blackstone was co-counsel for the defense. Id. at 328. When Lord Mansfield C.J. expressed doubts about how to rule, Blackstone offered to inquire whether France and Holland would entertain such an action. Id. Mansfield took him up on the offer, and Blackstone later reported that all the foreign lawyers he talked to said their countries would allow it. Id. Mansfield then said, "I imagined the enquiry would turn out as it has done." Id. He then ruled for the plaintiff: "Justice ought in time of war to be administered to foreigners in our Courts in the most extensive and liberal manner, because the Crown cannot here interpose, as it can in absolute monarchies, to compel the subject to do justice, in an extrajudicial manner." Id.
39 43 The defendant requested 10l. interest, a usurious amount. 44 The plaintiff tendered 4l., and when the defendant refused to give up the goods, the plaintiff gave 10l. and sued in indebitatus assumpsit for money had and received. 45 The court granted relief, saying, per curiam, " [T] his is a payment by compulsion . . . ." 46 It would be amazing if the law courts allowed money to be recovered in indebitatus assumpsit that was paid under duress but forced the payment of damages for breach of a promise made under the same duress to pay the same money.
Finally, the chancery, which followed consideration doctrine, 47 might grant relief for duress in actions based on agreement. 48 Rep. 3, 3 (Ch.), Cary 5, 5 ("Upon nudum pactum there ought to be no more help in Chancery than there is at the common law, neither against him that hath waged his law in debt, though peradventure falsely."); Anonymous, 21 Eng. Rep. 5, 5 (Ch.), Cary 9, 9 ("A delivereth twenty pounds to B to the use of C, a woman, to be delivered her the day of her marriage. Before her marriage, A countermandeth it, and calleth home the money. C shall not be aided in Chancery, because there is no consideration why she should have it (Dyer, 49).").
48. Rep. 7, 7 (Ch.), Gilb. Rep. 9, 9 (Cowper, Ch., in dicta, after examining the facts, which showed the cool-headed affirmation of the promise after the fact: "If a Jury in this Case had given Damages, this Court could not relieve."); 21 Eng. Rep. 158 (Ch.), Toth. 170 ("Maneright contra Roberts, a man relieved against his own deed, the same being gotten by threats and practice, though the same be vested in an infant, and the purchaser to become bound in recognizance to assure it, that, in the minds of the lawyers who invented the consideration doctrine, and their successors, duress was either a factual showing that indicated no consideration existed or a defense to an action on facts that would have been brought on the case for assumpsit. At any rate, duress appears firmly established as a defense in the minds of those lawyers who practiced contract law from the time consideration was required until the time assent was added conceptually, and duress appears for all we can see to render a promise unenforceable.
49

B. Misrepresentation or Fraud
Misrepresentation or fraud has a similar history, just as old, 50 though the evidence is more apparent in the time period in which consideration became the touchstone of relief in assumpsit. Relief was available for misrepresentation, and the evidence demonstrates that the common lawyers had integrated misrepresentation or deceit into how they handled assumpsit claims.
First, proof of misrepresentation was apparently admissible by a defendant on a plea of non assumpsit, just as was proof of duress. In a case decided around 1600, Collins's daughter wanted to marry Mr. Wills. 51 Collins promised Wills 80l. in marriage and no more, but Wills wanted 90l. 52 The daughter then, in consideration that Collins would give Wills another 10l., promised to return it to Collins after the marriage. 53 Collins gave Wills 90l., and the marriage occurred. 54 Then Wills refused to give back the 10l., and apparently his wife did not give it back, either.
55 So Collins brought an action on the case in assumpsit against Wills for his wife's promise. 56 Wills pleaded non assumpsit, and a jury found against him, but on appeal Wills argued "that this was an insufficient and unlawful consideration to ground this action, and made only in deceit of the defendant, who was her husband.-And of that when, &c., in 10 Jac. .").
49. Duress's near cousin, undue influence, a doctrine that applies not just to contracts but all kinds of juridical acts, was also developed soon after the consideration doctrine. opinion was the whole Court . . . ." 57 This is a somewhat unorthodox fraud claim, but that is probably why it was the subject of a report. If evidence of misrepresentation was admissible on a general plea of non assumpsit, then the misrepresentation issue would go to the jury, and no other report or evidence of a garden-variety misrepresentation defense would be available.
Sheppard later put a case this way:
If I sell my horse first to one, on condition that hee pay mee five pound such a day, and before the day I sell him to another; this second Contract seems to be void, albeit I bee not paid my five pound, and that I seize him again, and therefore the first Contract is good. And a man may not sell that which is none of his own.
58
But of course, one actually may sell that which is not his own, because he may buy it before delivery is due. 59 The problem in this case appears to be the deceit.
Second, the assumpsit action itself was in part based on an allegation of deceit. Baker records the evolution of the typical assumpsit pleading. Early on, the assumpsit pleading form alleged an undertaking to perform an act in return for money, and a failure to act. 60 Over time, the pleading form split the bargain and the promise into separate clauses, alleged separate consequential damages flowing from the breach of promise itself, and concluded with "a general allegation of deceit and injurious reliance." 61 The promisee). 63 But if the deceit allegation helped at all, it would also help in a pure nonfeasance case, where it was afterward alleged. 64 In fact, it was common feeling at the time that the extension of trespass to breach of promise occurred in part because of the deceit allegation. 65 Thus, promises that were deceitful in themselves could be remedied in assumpsit cases.
Third, even beyond fraudulent promises, some misrepresentation was itself actionable in assumpsit. After a conversation in which the seller claimed to own the oxen, the buyer agreed to buy them and paid the price. 75 Later, however, the real owner of the oxen repossessed them.
76
The buyer then sued the seller in assumpsit for deceit. 77 The court held for the plaintiff notwithstanding there was no warranty.
78
This development, combined with the notion that the general assumpsit action was grounded in deceit, allowed Lord Mansfield to declare in 1760, If one man takes another's money to do a thing, and refuses to do it; it is a fraud: and it is at the election of the party injured, either to affirm the agreement, by bringing an action for the non-performance of it; or to disaffirm the agreement ab initio, by reason of the fraud, and bring an action for money had and received to his use. 79 Notice the tie to consideration: Fraud occurs when one "takes another's money to do a thing." It is when the promise given for consideration is not accomplished that the fraud label is imposed. In this way assumpsit was a kind of action for deceit.
And, as Mansfield noted, fraud or deceit had become a ground for recovery of money in indebitatus assumpsit. 80 As with duress, it would connection with the contract of sale" contra Roberts, a man relieved against his own deed, the same being gotten by threats and practice, though the same be vested in an infant, and the purchaser to become bound in recognizance to assure it, when, &c. in 10 Jac. ."). If the injunction was ignored, and judgment was taken, the Chancellor could enjoin the plaintiff to acknowledge satisfaction of that judgment. Colverwell v. Bongey, 21 Eng. Rep. 25, 25 (Ch.), Cary 45, 45-46 ("The defendant, notwithstanding an injunction delivered unto him, got a judgment upon an action of debt in the Common Pleas; and decreed upon the hearing of the cause that the defendant shall within fourteen days next after the decree resort to the record in the Common Pleas, whereupon the said judgment is entered, and there to confess of record a full satisfaction of the said judgment.").
simply refused to order performance 83 (if neither was necessary, the Chancery would send the case back to the law courts 84 ), but the possibility of relief in Chancery also made fraud part of the rules governing promises.
Clearly, misrepresentation or fraud had a long road of development before it would reach what was later to become our modern misrepresentation defense, pleadable affirmatively in a legal action or the basis for an equitable action for rescission, 85 but it was also firmly in the minds of lawyers litigating contract disputes long before assent became a doctrinal issue in contract. Not only is there no hint that anyone saw this as a problem to be solved, but it went hand in hand with the assumpsit rules then in force.
C. Mistake
Mistake as a defect in contract formation has a long history 83 . Chancery had power to order performance. See Arnold v. Barrington, (1631) 21 Eng. Rep. 167, 168 (Ch.), Dick. 5, 6 (ordering specific performance of a promise to convey lands); 21 Eng. Rep. 155 (Ch.), Toth. 163 ("Plaile contra Plaile, the defendant promised to his father to assure certain copyhold lands to the plaintiff, but the father dying before any surrender denied to assure the same, yet decreed he should, 21st May, 9 Jac. [1611] ."); id. ("Egerton contra Eldred, the defendant promised to procure a lease of certain lands for the plaintiff, from the contractors, but passed the same to himself, yet ordered and decreed that the same shall be passed to the plaintiff, according to the first agreement, in Feb. 8 Jac. June, 11 Jac. stretching back to at least the 1600s. 86 It came in fits and starts. In Chandelor v. Lopus (1602), 87 whether a warranty existed or not, both parties acted on the assumption that the stone was a bezar. 88 The case suggests the mistaken assumption was irrelevant. But English lawyers were good enough at natural law to know that one could not convey or release something that did not exist, 89 or promise something that cannot possibly be, 90 so mistakes as to these things were always exceptions. Moreover, relief from mistake was available in the common law action for account.
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As the consideration requirement was maturing in the late 1500s, courts also began granting relief in actions for indebitatus assumpsit for money had and received, for money paid by mistake. 92 Eventually, some of these actions not only covered the mutual mistake fact pattern but also illustrate the tie between mistake and consideration. In Martin v. Sitwell (1691), 93 Barksdale made a policy of assurance, for a 5l. premium, supposedly covering goods in Martin's name on board a boat. 94 At the time, however, Martin had no goods on board. 95 The court held that "the policy is made originally void, the party for whose use it was made having no goods on board, so that the money was received without any consideration, and consequently received to the plaintiff's use."
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The Chancery recognized mistake as a ground for relief just as early. Again, there is something unnatural about a promise to convey what does not exist. In a case from 1459, 97 a defendant assigned debts to a plaintiff in return for which plaintiff gave a bond. 98 The debts, being mere choses in action, were not assignable at this early period.
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The Chancery therefore, with the concurrence of the law courts, decided that the bond should be given up as without a quid pro quo. 100 When the defendant refused to give up the bond, the Chancellor sent him to prison. 101 In Gee v. Spencer, 102 over two hundred years later, a man, "being made to believe, that he should be forced to pay costs," released his wife's share of profits from a rectory that were the subject of a lawsuit.
103
But his belief was mistaken, and the reporter of the case concluded "that a misapprehension in the party shall avoid his release." 104 Other cases are scattered through the 1700s.
105 By 1737, Henry Ballow could report mistake as a general category warranting equitable relief from agreements. 106 At any rate, the same lawyers who thought of recovery in assumpsit as grounded on consideration recognized mistake as an exception. Mistake as a ground for relief was established long before assent formally entered the law of contracts. When a fully matured doctrine of mutual mistake emerged in the early 1820s in Virginia, it was about an 96 There are cases in which the mutual error of the parties, without default in either, may be a just ground for rescinding a contract. As, if the error be in a matter which is the cause of the contract, that is, in the substance of the thing contracted for, so that the purchaser cannot get what he bargained for . . . . In such cases, the contract ought to be vacated, even if it has been executed . . . .
109
D. Unconscionability
Imbalance in a bargain was supposed to be technically irrelevant to a breach of contract plaintiff's prima facie case, because the law did not judge the adequacy of consideration.
110 But a hard bargain could form the factual basis for unconscionability, which did relieve a contracting party. Typically something in addition to an unequal bargain was required.
111 My favorite hard bargain case is James v. Morgan (1663).
112
A person promised "to pay for a horse a barley-corn a nail, doubling it every nail." 113 But there were thirty-two nails, and this amounted to 500 quarters of barley, or 4,000 bushels. 114 Damages for failure to pay for the horse were alleged. 115 On the general plea of non assumpsit, the court directed the jury to give 8 pounds in damages, which it did, a result that was confirmed on appeal. 116 The case shows that the law courts in assumpsit cases were fully capable at a very early period of dealing with 107 . See Ricks, supra note 86, at 717-23 (tracing the origin of mutual mistake from English equity reports through the development of the complete doctrine in the Virginia courts between 1798 and 1823); id. at 723-47 (showing the tie between mutual mistake and consideration).
108. hard bargains. 117 In this case as in others I have read from the period there is almost surely some trickery involved. No one who has doubled an amount thirty-two times would agree to such a bargain. One can almost see the horse-seller turn and wink at his farrier while making the deal. We infer, as surely the court did, that the seller took advantage of the buyer's mathematical ignorance.
In the chancery, the deal might have been rescinded, 118 or equitable relief denied. 119 The word unconscionable stems ultimately from the name of the chancellor's jurisdiction. The chancellor was the keeper of the king's conscience. Pleas for relief from agreements on grounds of actions contrary to conscience occur from at least the 1400s. 120 By the 1700s, relief for a specific form of bad behavior in forming agreements was regular and well-established. In the chancery, it appears that something more than an unequal bargain was required to warrant relief.
121 So Chancellor Hardwicke said in a case in 1741:
It is not sufficient to set aside an agreement in this court, to suggest weakness and indiscretion in one of the parties who has engaged in it; for, supposing it to be in fact a very hard and unconscionable bargain, if a person will enter into it with his eyes open, equity will not relieve him upon this footing only, unless he can shew fraud in the party contracting with him, or some undue means made use of to draw him into such an agreement . . . .
122
Even at the rhetoric's most generous turn, the chancellor wants to insist on something more than a mere hard bargain, but it's very difficult to tell what that might be, and the language the chancellor used allows all of that "something more" to be implied. So, for instance, Hardwicke said in a later case, "There are also hard unconscionable bargains, which have been construed fraudulent, and there are instances where even the common law hath relieved for this reason expressly." 123 The bargaining naughtiness was a construction from the hard bargain. Hardwicke claimed equity would engage in this construction more readily than would law: "[T]his court will relieve against presumptive fraud, so that equity goes further than the rule of law, for there fraud must be proved, and not presumed only."
124 So, where the court granted relief, "fraud has been constantly presumed, or inferred from circumstances, and conditions of parties; weakness and necessity on one side, and extortion and avarice on the other, and merely from the intrinsic unconscionableness of the bargain." 125 The chancellor assured from his actions that he would actually look in a real case for any bargaining disability or naughtiness.
126 All this rhetoric, including its ambiguity, sounds remarkably like our unconscionability defense today. ) ("In Maryland and elsewhere the prevailing view is that both procedural and substantive unconscionability must be present for a court to invalidate a contract or clause under the doctrine of unconscionability. Procedural unconscionability focuses on the bargaining process that led to the formation of the contract and 'looks much like fraud or duress.' Substantive unconscionability 'involves those one-sided terms of a contract from which a party seeks relief.'" (citations omitted)); Cowbell, LLC v. Borc Bldg. & Leasing Corp., 328 S.W.3d 399, 405-06 (Mo. Ct. App. 2010) ("A contract is found unconscionable where it is so strongly, grossly, and manifestly unequal that someone with common sense would exclaim at the inequality of it. However, '[i]nequality in value between the subject matter and the price, standing alone, does not rise to the level of unconscionability which requires the refusal of specific performance.' Rather, we determine whether an agreement is unconscionable in view of the circumstances in which the contract was made. Inadequate consideration will not mandate the denial of specific performance 'unless accompanied by other inequitable incidents or unless the disparity is so gross as to show fraud.'"
In short, the doctrine of unconscionability was well-developed before assent became part of the law. These defenses all began and developed as defenses against a bargain, not against mere assent.
II. DEFENSES AGAINST CONSIDERATION: DOCTRINE, LOGIC, AND POLICY
It is no accident that these defenses arose when a prima facie case for promise enforcement depended primarily on consideration, and assent doctrines had not yet been formulated. The defenses all do more than undercut assent. In fact, the defenses are best understood as undercutting not assent but consideration. Assent is incomplete as a rationale for these defenses.
A. What Consideration Is For
Demonstrating how the defenses match consideration from the standpoint of policy and logic requires a discussion of the policies served by the consideration doctrine. The justification for our contract formation defenses is easier to see if we keep in mind why consideration was and is required. I find consideration so poorly defended today that the reasons for it are easy to miss, 128 but the doctrine developed for reasons, and few of them are merely historical. Of course, in the beginning, the point of an extra element in an assumpsit action was to (citations omitted)); Carey v. Lincoln Loan Co., 125 P.3d 814, 828 (Or. Ct. App. 2005) ("The primary focus, however, appears to be relatively clear: substantial disparity in bargaining power combined with terms that are unreasonably favorable to the party with the greater power may result in a contract or contractual provision being unconscionable. Unconscionability may involve deception, compulsion, or lack of genuine consent, although usually not to the extent that would justify rescission under the principles applicable to that remedy. The substantive fairness of the challenged terms is always an essential issue."); cf. PERILLO, supra note 8, § 9.40; FARNSWORTH, supra note 4, § 4.28.
128. Exceptions exist in which consideration is given more of its due. distinguish the action from one sounding in covenant or debt, so that the forms of action did not overlap. 129 This reason is now obsolete, but it became obsolete in part in 1605 or a decade or two thereafter, when nearly all the judges came around to the position in Slade's Case 130 that some actions that could be brought in debt could also be brought in assumpsit. 131 It became entirely obsolete in the 1800s when the forms of action were abolished in most states. Judges kept the consideration doctrine, however, for the last four hundred years despite several opportunities to abandon it. 132 The simplest explanation is that judges still want it.
Readers on this issue should remember, though, that consideration as a doctrine has been rationalized extremely slowly. Explanations for it were in their infancy in the late 1800s when Holmes first addressed it and attacked it, 133 and the feeling for decades afterwards was that consideration might well become a formality and dissolve away like the seal. 134 Only later did scholars begin to defend the doctrine, and then only half-heartedly.
135
Only lately have its defenders begun to outnumber its detractors in print. 136 will settle around a consensus, but belated recognition that the doctrine is not going away has delayed clear thinking about the issue.
The consideration doctrine makes sense, and makes most sense, when its operation in the law-its use-is kept firmly in mind. Only then is the consideration doctrine's necessity obvious.
The doctrine of consideration operates almost exclusively as a measure to judge the adequacy of the plaintiff's complaint. The plaintiff files a complaint that alleges the elements of a breach of contract claim. The judge in response must decide whether to require the defendant to answer, or, if the defendant does not appear, whether to receive proof from the plaintiff of a prima facie case and issue default judgment.
At this point in the contract litigation proceeding, if the parties' assent stood alone, without the element of consideration, then the law would have little reason to act on the plaintiff's case to require an answer or give default judgment. Perhaps some would argue that the law ought to trust everyone's assent, because people are entitled to their dignity under the law. But I suspect they do not seriously mean this in this context. Suppose a complaint is filed alleging that the defendant assented to pay $5,000 to the plaintiff and has not paid. The complaint alleges that the plaintiff assented to this other assent, but of course the plaintiff assented to this promise in the plaintiff's interest. We can assume, because the lawsuit was thought necessary, that the defendant has not paid. Should a court without further inquiry grant such a complaint? I hope not. Put yourself in the position of a trial judge. The plaintiff alleges that the defendant assented to pay $5,000 and has not. That is all you know. Should that be enough to form a prima facie case for an enforceable promise? costly. The plaintiff is asking you to bring the machinery of the state to bear against a (normally) taxpaying, law-abiding citizen. Is the mere fact of assent enough for you to send the sheriff out? The mere assent of a party should not be sufficient to warrant the state's moving to action against them, both because the state's machinery ought to require more in the way of publicly plausible reasonableness and also because the state's machinery ought not to be used for solely private purposes. Leaving the law of contracts solely to assent would violate both of these principles.
Please keep in mind also that a legal complaint is not filed until the parties cannot solve the dispute on their own. We can generally assume that the plaintiff has already asked the defendant to perform, and that the defendant has declined while knowing that the plaintiff will be marching off to court to get a judge to order payment. Some defendants delay performance just to put the plaintiff to the cost of suit, but most do not. Presumably there is some reason why the defendant has not paid. If you conclude that the promise is binding on evidence of the promise alone, have you not assumed already that the defendant is wrong, and thus prejudged the case? Should you not know something more about the reasonableness or quality of the assent before you order it answered or grant damages for its breach?
Consideration when added to the fact of promise means that the promise has been proved reasonable enough to enforce to the extent of requiring an answer or a default judgment. It also proves enough of a public benefit to call the state's machinery into action. Of course, that seldom ends the inquiry. In the face of actual evidence of duress, misrepresentation, mistake, unconscionability, the non-occurrence of a condition, or the inappropriateness of a remedy, the court will reconsider that prima facie judgment. But at the stage of the inquiry in which it operates, the consideration doctrine requires enough proof that court action is worth the public's time and the violence that a court proceeding and judgment might work against a private citizen.
Most of this was spelled out in the sixteenth century when litigation in the central courts, in which the consideration doctrine operated, was limited to an examination of the prima facie case and to appeals after trial. At the time, the doctrine of consideration was justified on several grounds. For instance, consideration for a promise helped ensure that the promise was reasonable. Christopher St. German stated in describing promises that were unenforceable under the common law of contract in 1530, "These be called naked promises, because there is nothing assigned why they should be made." 138 Reason clothed a promise. Common lawyers adopted the nudity metaphor soon after the consideration doctrine formed, 139 letting consideration fill the justificatory slot St. German had named.
As the doctrine was maturing in the 1560s, Fleetwood and Wray (later Wray, C.J. of the King's Bench) argued that the common law "requires that there should be a new cause, whereof the country [jurors] may have intelligence or knowledge for the trial of it, if need be, so that it is necessary for the public-weal." 140 The acts which result in liability ought to be notorious, they argued, like livery of seisin.
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In other words, at a minimum the deal had to be public in some way. We might take this in two ways, depending on what it is Fleetwood and Wray wanted the public to know-the cause of the promise or action, on the one hand, or merely the fact of the promise itself (that the promise occurred).
If they meant that the cause of the promise or action must be public, then consideration was for this reason (also) a kind of reasonableness standard: It ensured that the cause of the promise or the lawsuit be publicly understandable, plausible to the public. The courts actually followed such a standard in several cases. 142 The doctrine conceived this way is a check on reasonableness as St. German advocated, but one less stringent than a finding of actual reasonableness. A benefit to the promisor or a detriment to the promisee provided just such a public reason, either for a promise or for liability, and the requirement of mutual inducement tied the promise and reason together. "For our Law requireth in all contractes a mutuall consideration," Fulbecke explained in 1602, "and one part of the contract challengeth and begetteth the other." 150 and consideration certainly fills this function. But it does not do it very well. It is not simple. The general rule requiring a bargained-for promise or performance has exceptions and corollaries that must be learned if the lawyer is to understand and apply the doctrine correctly. Certainly there is justification for the length as well as the existence of Chapter 4 of the Restatement (Second) of Contracts. And we should not expect juries to understand consideration well. Law students barely grasp it, even when it is taught to them at length, and judges, too, make contradictory statements regarding it. 151 Moreover, a seal is so much better at this function. A plain signed writing would have been so much better, or some other public ceremony. This makes us doubt Fuller's argument.
In Neither party would be induced by a transaction unless each saw it as in her best interests, with benefits outweighing costs. That's what inducement means. A transaction in which both parties benefit is economically better for them, and I mean that in the broad sense that it will increase their utility. It is also economically better for society, at least in theory, as it moves goods or services to those who value them more highly than those who possess them before the transaction. So everyone, assuming these kinds of transactions are encouraged equally for all, is or can be more satisfied than before. Enforcing a transaction in which both parties benefit is also morally superior, or at least morally less problematic, than enforcing a transaction in which one party benefits and the other does not or, worse, merely suffers a detriment. Of course, consideration does not require that both parties actually benefit, but the mutual inducement requirement means that, ex ante, both parties must see plausible benefits from the transaction that could outweigh the costs of entering into it.
The consideration doctrine also ensures that reason for a lawsuit exists, and points to a proper remedial measure. When benefit to the promisor exists as consideration, this reason alone, independent of other reasons for contract enforcement, suggests that a promisor should be bound. After receiving a bargained-for benefit, the promisor would be enriched unjustly unless made to perform or pay. As between giving up 152. Sharington v. Strotton, (1565) the benefit and performing the promise given in exchange for the benefit (or paying damages for its breach), the remedy focused on the promise would generally hew more closely to the parties' understanding of the transaction, and should normally govern. When it does, it reflects the strength of the exchange concept.
When benefit to the promisor does not exist but the promise has induced some performance which itself induced the promise, then the promisee should be reimbursed for the costs of that performance, both for reliance and lost opportunity. The exchange of the promise for the performance makes the performance worthy of reimbursement. As for remedy, the value of the bargained-for promise is the best guide to what the parties thought was the value of that performance, and, as with benefit, is for that reason a preferable measure of the harm done to the promisee over the actual costs of performance, or the costs of lost opportunity (often difficult to prove), though these together might work as an alternative. 156 In fact, the value of the bargained-for promise is the remedy most closely aligned with the market for that deal at the time the deal occurred, which is why giving an expectation measure better assures that incentives to rely on bargains continue to exist.
Similar rationales exist for enforcing mere mutual promises. If one of the two exchanged promises is performed before breach of the other, then the benefit or detriment, or both, resulting from performance provides sufficient ground alone for enforcement of the promise. But if breach occurs after a trade of mutual promises but before any performance has occurred, the fact of exchange alone supports enforcement. Much ink has been spilled on whether executory mutual promises should be enforceable, 157 but for the most part, this situation is not different from the others. The same trade of promise and consideration occurred here as occurred in other cases, so the rationality of the promise and the public benefits from its enforcement are sufficiently evidenced by proof of the bargain. The so-called cautionary function is equally served. We have no less reason here to believe that the parties have, from an ex ante perspective, chosen a mutually beneficial outcome, and in a morally superior way. The bargain also gives guidance on what would constitute a proper remedy. The only thing missing is direct harm, but only the fortuity of early breach has stopped it from occurring.
From the judge's standpoint, the lack of direct harm is not a serious objection.
The law presumes that both promises are generally enforceable as part of the bargain, and this resolves the issue for the most part.
158 If a plaintiff is able to recover from the breaching defendant, then the defendant should be able to recover from the plaintiff (or at least the lack of the plaintiff's performance should mitigate damages). If one promise is enforceable, then, at least ex ante, all else being equal, the other should be; the law's commitment to treat the parties equally requires it. 159 Once the law decides to enforce one promise, the law could hardly refuse to enforce the other and remain fair. The bargain ties the two parties' promises together in such a way that enforcing one requires that the other be treated equally, so once we make one bargained-for promise enforceable, the other should be as well. 160 This is the policy origin of the often-maligned but (when understood) salutary mutuality of obligation rule. 161 After all, the parties' bargain implies that they themselves thought the trade worth doing. Making both promises enforceable allows the law to catch the public benefits of bargaining without offending anyone's interests. 162 158. Ricks, supra note 157 & passim. 159. Of course, this is true only in a general sense. One potential exception occurs when the plaintiff's promise is subject to some defense, such as the statute of frauds or one of the formation defenses. The plaintiff's promise then might never be legally enforceable. Courts have often enforced the defendant's promise nonetheless. Id. at 511-15, 526, nn.105-20. The defendant should not, after all, be able to take advantage of the plaintiff's defense. Another exception occurs when the contract calls for only one performance, as in certain legal gambling contracts (a bet on a race, for example). Consideration in a gambling contract is the mutual promise, but after the event bet on occurs, only one party need perform; the other merely collects the money. Where legal, this is an exception to the general policy. Id B.) , when the default rule shifted to finding one promise a constructive condition of the other, meaning that generally a promisee who has not yet performed must tender before alleging breach. See 2 FARNSWORTH, supra note 4, § 8.9. The consequence is that generally one of two mutual promisors performs or at least tenders before suit.
A similar answer to the objection (that, in a case of mutually executory promises, no direct harm exists) is that direct harm does exist; the objection is simply incorrect. Breach of a bargained-for promise is (or should be) itself a compensable harm. This conclusion is premised on the notion that each side of a bargain is related transitively to the other side. This premise is derived from the parties' trading them for each other; the parties (at least) think of them as equivalent, or at least not less than each other. That is a logical consequence of a requirement of mutual inducement. Thus, a bargained-for performance (performed) warrants enforcement of a bargained-for promise.
If a bargained-for performance (performed) warrants enforcement of a bargained-for promise, then a bargained-for promise also warrants a bargained-for performance. That is why we do justice to the nonbreaching party who has performed when we give them a remedy based on their expectation that the other party's promise would be performed. If the bargained-for promise did not warrant their performance, then we would be over-or under-compensating with an expectation remedy. The performance justifies enforcing the promise, but enforcing the promise justifes, ex post, the bargained-for performance. If that is so, then a bargained-for promise certainly justifies, both ex ante and ex post, a bargained-for promise given in return.
In other words, if the law enforces bargains in which one party has performed, it must enforce both sides. And if a bargained-for promise also warrants a bargained-for performance, then the bargained-for promise of the plaintiff, even though the plaintiff has not yet performed, also warrants a similar remedy.
Give the exchange its full due. The parties have exchanged promises. If we credit the judgment that goes into inducement-if the parties really are minimally reasonable-and that justifies their promise such that the performance warrants enforcement of the promise on the other side of the bargain, then it ought to work for mutual promises, too. Put still another way, if a promise can be one half of an enforceable bargain, and in that space considered equal to the other half of the bargain in the eyes of the parties and derivatively under the law, then promises can also serve as both halves of an enforceable bargain.
One point gleaned from this examination of benefit, detriment, and mutual promise can be stated another way. The requirement of an exchange frees the courts from examining the quality of assent, at least without further reason to do so. If the parties have exchanged, then prima facie what they are trading is roughly equivalent, at least in the parties' eyes, and they are the people whose interests are most relevant to both the transaction and the litigation. They are also the people who know the deal best. The fact of their exchange thus suggests that the deal is good. Alternately, we can conclude that the parties themselves have conceded by exchanging that the deal is good for each of them, and that the promise is roughly equal in value in their eyes to the consideration, which is the price extracted for it.
There is a final set of interests served by the consideration doctrine that differs from the others. Before discussing it, I wish to remind readers that one can talk about contract law's substance without mentioning assent at all. Contract law, with consideration playing its full conceptual role, is not based on mere assent but on promise. In the hypothetical above, I was trying to focus on assent for the benefit of those who do, so I wrote the silly phrase "assented to pay," but no one talks this way normally, and I am not sure the phrase has a meaning unless it means a promise to pay. A promise is required, though evidence of it can include any variety of conduct or assent to such conduct so long as a promise is expressed or implied. The assent doctrine forgets this or at least makes no mention of it, and so we appear to require theorists to remind us that some kind of promise is necessary (at least they keep reminding us 163 ). The consideration doctrine, on the other hand, requires consideration for a promise, so the focus is where it should be, on the promise that was breached.
Once we remember that a promise is required, there is another reason for keeping the consideration doctrine, and that is that lack of consideration is in some cases a worthy ground for non-enforcement. Given that consideration builds the prima facie case our law should require, the lack of it should sometimes be a defense. I believe there is wide agreement on many case lines (though not all) that a correct result is reached when courts decline to enforce a promise because consideration is lacking. Our common law of contracts handles these as consideration cases and not under any other doctrine, and if we were to do away with the consideration doctrine we would have to find another place for them.
The relatively recent Kim v. Son 164 is a good example. Son was the majority shareholder of a couple of corporations. 165 After months of investigation, Kim loaned money to the corporations. 166 The corporations defaulted, and Kim lost his investment. 167 Son and Kim later met in a restaurant, where a drunken Son, full of remorse for Kim's loss, asked a waiter for a pin. 168 Son pricked his finger and wrote out in blood, "I will repay you to the best of my ability." 169 There was no question that Son had made a serious promise to pay Kim back. The promise was not unclear: the amount owed Kim was a liquidated sum. 170 Clearly, Son assented.
But Son was not the borrower; and the court refused to enforce the promise 171 -quite rightly, I believe. Son did not owe this money, and the law does not enforce such promises merely because they were said, even when said seriously and assented to by the promisee.
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Nor does morality require it; Kim invested in the corporations, and giving Kim also the benefit of a post hoc guarantee would give him more than he bargained for. Nor, because the promise occurred after the loan and default, would welfare be served by enforcing Son's promise. In fact, given that Son had been drinking and was feeling guilt and the obligations of friendship very strongly that day, 173 we should suspect that his promise would serve no one's welfare, including his own. Nor is freedom curtailed by the law's refusing to enforce the promise: If Son really wants to pay, he still can. He just cannot be made to abide by his promise to pay, and that is because contract is actually grounded in consideration-some reasonableness or at least plausible wisdom for the promise, not just in assent.
I suspect most of us would agree that Son should not be made to pay, but it is not clear that any argument other than lack of consideration would have saved him, which is why the case centered around that doctrine. No matter whether one agrees or disagrees with other corollaries of the consideration rule-the proscription against preexisting contractual or non-contractual legal duties serving as 165 
consideration,
174 the need for a settlement to be based on more than an obviously empty legal claim, the illusory promise rule, the past consideration rule, etc.-if one agrees with any case decided under any of these doctrines, then one has to admit a place for the consideration requirement or make up another doctrine to replace it. I doubt any other doctrine could handle these situations as efficiently as consideration does, so unless the consideration doctrine is generating results that are not only wrong but very costly, and the cost-benefit calculation would change significantly if the problems were handled by some other rule, I propose we stick with the consideration doctrine for these cases.
To sum up, on the issue of what the consideration doctrine does and is for-the old cases may teach us. In Gower v. Capper (1596), 175 a debtor promised that, if his creditor would show him the bill proving the debt, he would obtain sureties to pay the debt. 176 He did not obtain sufficient sureties, and when he was sued, he complained there was no consideration.
177 The Queen's Bench responded, "[A] promise against a promise is a sufficient ground for an action." 178 "Ground for an action"-that's key language, it seems to me-not "ground for a contract" or "ground for a promise," but ground for an action. On that issue, the common lawyers seem to have understood quite correctly that consideration grounded an action. Assent alone does not. A defense to an action should take away the ground for the action. Because one cannot have consideration without assent, removing assent removes consideration, but there is no reason for the defenses to aim only at the smaller target. One can ruin a cake by leaving out other When courts want to enforce, they do, and the doctrine of consideration does not stand in their way. But when courts do enforce without an exchange, the doctrine they adopt ensures that they have before them more than the bare assent of the parties. The reasonableness requirement of Carrig, the substitute contract requirement of Schwartzreich, the elements of § 89, and the good faith requirement of the UCC all put before the court the information necessary to do what the consideration requirement requires: rule on the plausible reasonableness of the promise or a remedy based on it. Only the UCC makes the modification presumptively enforceable, putting the burden on the promisor to show why it was not. Perhaps in the commercial setting the difference is justifiable.
175. (1596) Yf he to whome the promyse ys made: haue a charge by reason of the promyse whyche he hathe also perfourmed: than in that case he shall haue an accyon for that thyng that was promysed thoughe he that made the promyse haue no worldely profyte by yt. As yf a man saye to an other (heele suche a poore man of hys dyssease/ or mke suche an hyghewaye/ and I shall gyue the thus moche/ and yf he do yt I thynke an accyon lyeth at the comon lawe. And more ouer though the thynge that he shall doo be all spyrytuall: Yet yf he perfourme yt I thynke an accyon lyeth at the comon lawe. , 1974) . Teeven makes the most complete argument I have found. We differ in his conclusion that "detrimental reliance as an independent ground for contract relief on informal promises was lost at law." Teeven, supra note 134, at 313. I see no reason for that assertion. There were never many of these cases, and they did not break new ground. There was no explicit rejection of this line of cases. Atiyah, for one, notes evidence that lawyers still held enforceable without action in reliance, had they wanted to. For example, promises associated with marriage were held enforceable as with consideration.
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These were undoubtedly often donative, the father wanting to benefit the daughter.
182 Recovery in these cases was often rationalized as given on consideration of affection. 183 The gift was a kind of benefit to the father, who owed a natural duty of affection to the daughter. But if the promisor was not a parent of the bride, this rationale did not work.
184 Enforcement in these cases could be rationalized on the ground that the promise was made before marriage and induced the marriage.
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But this rationale depended on one imagining that the newlyweds married for money, 186 and on seeing the marriage as a detriment (or at least a costly action) ( occurred with respect to other kinds of donative promise enforceable when the promisee takes the actions that the promise was intended to induce. Later, when litigants applied in Chancery for performance of marriage settlements, the Chancellor enforced them on consideration of marriage, and decided who could benefit from them by asking whether the person had suffered a detriment or was related by blood to anyone who had. 188 Certainly something more was happening here than what later became known as promissory estoppel, and this was all done in the name of consideration.
The fact is, when judges wanted to enforce donative promises, they did, and they used the doctrine of consideration as the means. We have now cut off that line of cases from the consideration doctrine and narrowed consideration to exchange, 189 but it hardly makes sense to cut off a line of consideration cases enforcing donative promises and then complain that the consideration doctrine does not enforce donative promises! Moreover, caution should be exercised here. The argument is often phrased not as involving "donative" but "gratuitous" promises. One meaning of gratuitous is "being without apparent reason, cause, or justification." 190 The law should not enforce such promises, and the consideration doctrine, which tries to ensure that there is some plausible reason for the promise or for an action on the promise before imposing state power to enforce, provides no support for enforcing them, nor should it. At any rate, now we handle donative promises under doctrines other than consideration, but that is because we have forgotten the reasons for the consideration doctrine and artificially narrowed its potential reach.) 189. I credit Holmes and Williston for cutting off this line of cases, primarily by explicitly reducing consideration to mere bargain. See, e.g., CORBIN, supra note 137, § § 110-27, 127 ("As is insisted herein, in many places, there are many promises that are enforced at law, even though there is nothing that is bargained for or given in exchange. In all such cases, there is some factor that is practically always called the 'consideration'; and it constitutes a reason for enforcement by the court."); Ricks, supra note 136, at 117-18.
B. How the Defenses Undercut Consideration
190. Gratuitous, DICTIONARY.COM, http://dictionary.reference.com/browse/gratuitous (last visited Nov. 27, 2013). undercut these quite substantive reasons for the consideration doctrine as well as the formal requirements of consideration itself. Incidentally, undercutting consideration often also undercuts assent. Since mutual inducement is a broader concept than mere assent and presumes mutual assent has occurred, anything that erases mutual assent also erases the broader mutual inducement. But the defense doctrines do much more than erase mutual assent. Why should that be, if only assent is at issue? That they do more shows that assent is not their target. For ease of discussion, I begin analysis of each defense with doctrinal language from the Restatement (Second) of Contracts. The Restatement uses the language of assent, but the meat of the duress charge is that inducement comes not from the consideration but from the threat. If one was not induced by the consideration, then one is not responsible for the benefits received from the other's performance, nor for the other party's detriment, and one has not admitted that the promises are formally equal and publicly beneficial so as to justify an action upon them. The duress doctrine also requires that the victim be left "no reasonable alternative." The result is that all plausible public reason for the deal is gone. There is no public justification for using the machinery of the state to enforce the promise, then.
Notice, incidentally, that in the Restatement test in particular a manifestation of assent still occurs notwithstanding duress. Actual assent is not required for an enforceable promise, 193 so lack of real, subjective assent cannot be relevant to the defense. The subjective will theory of duress used by some courts (and reflective of nineteenth-century theorizing) is the anomaly in contract law. The test that most plausibly fits with other contract doctrine is the Restatement's objective test, but the objective test must rest on what occurred in public, and the important part of what occurred in public in our contract law is the exchange. That 191. For reasons stated in the earlier article, see Ricks, supra note 1, at 597 n.23. I am loathe to use the Restatement: "[I]t is a scholars' summary-and in some cases, a recommendation-rather than a treatise." But the Restatement's language is widely used and often widely followed and probably is as close to representative as anything else available.
192 is what the duress doctrine undercuts. This conclusion is strengthened by the Restatement's position that some threats are only improper if the "resulting exchange is not on fair terms."
194 This has no relevance to assent directly. I have heard it related in an indirect way ("an unfair exchange suggests lack of assent"), but the simpler explanation is that, if the exchange is unfair, the substantive reasons for enforcement, one of which is that the parties had admitted up front that everyone is benefitting here so that enforcement would be equal, socially useful, and morally superior, are lacking. Enforcing the deal would then no longer prevent one party from enriching itself at another's expense, no longer save a party from reasonable detrimental reliance, and no longer be an equal enforcement of a trade of mutual promises. And there is no reason to think that the public's wealth should be used to force anyone to perform, because there probably will be no public benefit resulting. The requirement of proof of an unfair exchange is thus better understood as a direct attack on the exchange itself, and the simpler explanation is that duress is a defense because it undercuts the consideration, not the assent. If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent.
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But the focus on assent is only apparent. Similarly to duress, the 194. Id. § 176(2); see also id. § 176 cmt. a ("The fairness of the resulting exchange is often a critical factor in cases involving threats.").
195. Undue influence, a doctrine related to duress, operates as follows: "If a party's manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim." Id. § 177. Notice the focus in this doctrine, as in duress, on inducement. Whether influence is undue depends on whether unfair persuasion occurred, and unfair persuasion depends on "whether the result was produced by means that seriously impaired the free and competent exercise of judgment." Id. § 177 cmt b. The first factor listed by the Restatement in that determination is "the unfairness of the resulting bargain." Id. Nevertheless, this doctrine does seem more focused on the will of the party than the other contract defenses.
196. Id. § 163.
lynchpin is inducement by a misrepresentation, which of course undercuts inducement by the consideration. When the rule tries to shift to assent, which is not the primary issue, it becomes muddled: What is conduct that "appears to be a manifestation of assent"? How is that different than "a manifestation of assent"? This muddled language perhaps survived editing because it did not matter; assent was not at issue. What is wrong with the resulting promise is that inducement itself is undercut.
Other language from the rule indirectly makes the same point. The misrepresentation must be "as to the character or essential terms of the proposed contract." The proposed contract is an exchange, and its character or essential terms are the terms of the exchange. The comment explains that this language attempts to focus on what is called fraud in the "factum" rather than, misleadingly, the "inducement."
The distinction is between the exchange itself and something peripheral to it, though, as the comments show. Being mistaken as to the identity of a party or the wealth of the other party is not enough; the misrepresentation must go to "the very nature of the proposed contract." 197 Being induced by a false exchange is not being induced by the actual exchange.
For a voidable contract, the attack on consideration is more obvious, though less direct: "If a party's manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable . . . ." 198 Here again the focus is on inducement, 199 as in duress, and also on reliance, 200 which is inducement acted upon. The test also focuses on the justification for the reliance. A misrepresentation also must be material, a word which is defined in the Restatement at least as undercutting inducement. 201 As with duress, the manifestation of assent continues to exist whether the defense is successful or not; what is important is what induced it. And also as with duress, these elements focus on the reasonableness of the prima facie judgment that a promise should be enforced. After an event of fraud occurs, we can no longer be sure that enforcement prevents one party from enriching itself at another's expense, or saves a party from reasonable detrimental reliance, and we can no longer believe that the parties have admitted ex ante that the mutual promises are equal for purposes of enforcement. And there is no reason to think that the public's wealth should be used to force anyone to perform, because there probably will be no public benefit resulting.
Mistake
For mistake, the same analysis holds. The Restatement posits mutual mistake doctrine thus:
Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake . . . . 202 Unilateral mistake doctrine is similar in relevant ways. 203 Mistake's requirement that the mistake be "as to a basic assumption" even more explicitly focuses on the exchange. 204 Many courts in fact require that the mistake go to the "substance of the consideration." 205 I have discussed this elsewhere; the origin and logic of mutual mistake lie in the undercutting of consideration, 206 or, as the Restatement puts it, "the very basis for the contract," 207 or, for mutual mistake, "an unexpected material imbalance in the exchange." 208 What counts as a mistake that may warrant relief shows the close relationship between mistake and consideration: "Mutual mistake applies to warrant relief (or in other words, a factual assumption is found to be basic, essential, etc.) most often when the mistake results in present impossibility or impracticability of performance, present frustration, or a gross undercutting of the equivalence of the parties' exchange." 209 The possibility of performing the promise, the promise's purpose, and its value-all of these relate directly to the consideration analysis, to the exchange and its value, and none of them to assent. At most, taking on the risk of the mistake by agreement 210 removes the effect of the mistake; the essential, consideration-rebutting elements remain required and must be proved for the defense to be successful. Incidentally, the defenses of present impracticability and frustration of purpose are also an undercutting of the bargain; 211 they likewise only indirectly address assent but directly attack the exchange itself, either its performance or its purpose.
Unconscionability
The relationship between unconscionability and consideration should be obvious. Unconscionability is commonly analyzed as both procedural and substantive unconscionability, i.e., bargaining naughtiness and a hard bargain. These signify problems with a supposedly bargained-for promise and consideration and, if proved, reverse whatever presumptions of policy consideration might carry with it.
The doctrine of unconscionability is a direct attack on the exchange itself.
Though unconscionability doctrine relies in part on "bargaining naughtiness" or "procedural unconscionability," the sine qua non of unconscionability in the U.S. has traditionally been substantive unconscionability-that the exchange is not on fair terms. 212 Courts sometimes suggest that substantive unconscionability is relevant because 212. Nearly all courts agree that substantive unconscionability-meaning an unfair bargain-is necessary. I am not going to cite all courts here, but in support please consider the following: PERILLO, supra note 8, § 9.40; 8 WILLISTON & LORD, supra note 4, § 18.10 ("[S]urprise or an inability to bargain with understanding as to the terms of an agreement (procedural unfairness) must culminate in the drafting party's exacting harsh or unreasonable terms from the other party (substantive unfairness) before the concept of unconscionability becomes applicable in the view of perhaps most jurisdictions."); FARNSWORTH, supra note 4, § 4.28. I have been clocking unconscionability cases for a number of years and not found one yet that granted relief without a harsh bargain. This is by far the express majority position. I would be very interested to be proved wrong as to whether or not such a case exists, however. Farnsworth oddly says that if "procedural unconscionability alone rises to the level of misrepresentation, duress, or undue influence . . . the contract may be voidable without regard to substantive unconscionability." Id. But if those defenses actually are proved, then the contract is voidable without regard to unconscionability at all, in any of its facets. Actual cases invalidating contract terms for procedural unconscionability may exist. See, e.g., E. Ford, Inc. v. Taylor, 826 So. 2d 709, 717 (Miss. 2002) (hat tip to Professor Lonegrass for the citation, though the case is not entirely clear: the court did recite the plaintiff's arguments and the trial court's analysis that the clause at issue was also substantively unconscionable). But these are so rare as to be anomalies: "[V]ery few courts have actually invalidated contracts on the basis of purely procedural defects," Lonegrass notes, supra note 7, at 21, even though some courts now profess to be willing to grant relief on that basis if procedural unconscionability looks bad enough. Id. at 6 n.24. Professor Knapp, in a recent paper, suggests that "there are instances of a court going even beyond the 'sliding scale' approach, to find unconscionability of a contract or term based entirely on only one of the two prongs, with little or no attention paid to the other one." Charles L. Knapp it shows lack of assent, 213 but if that were true then procedural unconscionability alone should warrant relief, and it does not. 214 The language of the UCC also presumes that substantive unconscionability alone will warrant relief. 215 A requirement of substantive unconscionability is precisely what one would expect if unconscionability were an argument primarily against a bargain and not against assent alone. The simpler explanation of the unconscionability defense is that substantive unconscionability is required because the doctrine is not an attack on assent but on consideration.
Unconscionability as a defense may slowly move away from its dependency on a finding of a hard bargain. 216 This would throw the logic of the formation defenses into some disarray. What need would we have of duress, fraud, or mistake if something like but less than any of thesewithout any hard bargain at all-would render a contract voidable? On the other hand, it matters very little which defense we use if all of them are a re-examination of the bargain.
III. CONCLUSIONS
Each of the formation defenses arose before we had assent doctrines. At the time, a prima facie case was made out by showing promise, consideration, and breach. The defenses do not show that no promise was made, or that breach did not occur. They were instead aimed at taking away the consideration, or that which made consideration an element of a prima facie case. Consideration, with the promise, was the ground for the action. The defenses still function the same way today. The suggestion that assent is all that is at issue here may make one feel relatively contemporary, but it fails to explain why contract defenses defend, just as it fails to explain why we hang onto the consideration doctrine after four-and-a-half centuries.
Understanding consideration's role in justifying the formation 213 . See, e.g., Lonegrass, supra note 7, at 22-25 (reporting judicial opinions). 214. The Maxwell case from Arizona, Maxwell v. Fid. Fin. Servs., Inc., 907 P.2d 51 (Ariz. 1995), asserted that some courts hold either procedural or substantive unconscionability alone to be sufficient. Id. at 58 & n.3. But every case cited by that court to prove the point held on substantive unconscionability alone, not procedural. See also supra note 212.
215. U.C.C. § 2-302(1) ("If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made . . . ."); id. § 2-719(3) (naming a clause which the code declares "prima facie unconscionable" without any reference to procedural matters); see also Maxwell, 907 P.2d at 59 (accepting this argument).
216. See the judicial language addressing this issue at Lonegrass, supra note 7, at 6 n.24.
defenses should influence the way contract law is litigated, taught, and theorized. What was true with regard to consideration's role in formation elements 217 is true for consideration's role in formation defenses. As discussed in Assent Is Not an Element of Contract Formation, focusing on consideration emphasizes that what is at issue in each breach of contract case is the enforcement of a promise. Belying our loose talk about agreement and assent, the contract formation doctrines themselves, when they function, operate almost exclusively on a promise, consideration for that promise, and defenses which undercut that consideration. 218 All the doctrines address the enforceability of one single promise at a time, not an agreement. Consideration is still the touchstone of promise enforcement, because it contains the plaintiff's policy statement supporting why the law should in the first place take any account of the defendant's promise and breach. When students learn contract formation, they will therefore understand best how the doctrines fit together and how they function if the students study promise and consideration first. Finally, theory that grounds the formation defenses solely on assent will miss the point. The defenses address more than assent; they address the consideration.
